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‘SSUPREME COURTS. 


ADJUSTMENT. 


§ 163. Fime.—IJmpeachment of.—Pleading in Case of —Fraud 
in Case-——An adjustment of a loss under a policy of insurance 
must be made with full knowledge on the part of the insurer of 
all the facts material to the right of the insured to recover. Such 
an adjustment can be impeached only for fraud or for mistake in 
a material fact. . 


Phillips on Insurance, Ist ed., cap. 20 ; Marshall on Insurance, 1st Amer. 
ed., bk. I., cap. 15 sec. 8 ; Dow vs. Smith, 1 Caines Rep., 32; Christian vs, 
Coombe, 2 Espinasse, 489 ; Herbert vs. Champion, 1 Camp., 134; Shepherd 
vs. Chewter, 1 Camp., 274. 


After an adjustment had been made the insure¢ brought as- 
sumpsit on account stated to recover an adjusted amount. The 
defendant pleaded that the adjustment was made without any 
disclosure on the part of the insured of facts which were recited 


sosgeoesme 


) 
; 
5 
: 
5 
; 
i 
i 
| 
| 
! 
' 
: 
2 
. 
i 
i 
{ 
; 
; 
: 
' 


ae 


MARAE KE 





882 Digest of Decisio: s. [Dec , 


in the plea tending to show that the fire was caused by the wrong- 
ful acts of the insured. To this plea the plaintiff demurred. Held, 
That the demurrer should be sustained as the statements of the 
plea might be true and the plaintiff still entitled to recover under 
the policy. 


Remington & Perkins vs. Westchester F. Ins. Co. 


Rep’d Jour’! p. 892. 
CANCELLATION. 


$164. Fire—Lfect of ; Consent to Temporary Delay by 
Agent, and of Notification by Company.—The company notified 
the agent to cancel the risk, who, in turn, notified the insured, 
but at the request of the latter consented to let the policy stand 
to a specified time, at the end of which he canceled it on his 
books after being unable to find the insured. Held, That such 
direction to the agent when the insured had been notified was as 
effective as the most express notice that the policy had been can- 
celed. Held, That an agreement with the agent to continue the 
policy iu force by the insured after.such notification, would not 
have been binding. 


Emmott vs. Slater Mutual Fire Insurance Co., 7 Rhode Island, 563; Ber- 
son vs, Builders’ Insurance Co., 38 California, 541 ; Fabyan vs. Union Mut. 
Fire Insuranee Co., 33 N. H., 203 ; Hartford Fire Insurance Company vs. 
Reynolds, 36 Michigan, 507. 


Springfield F. & M. Ins, Co. vs. McKinnon & Call. 


Rep’d Jour’l, p. 889. 
CONTRACT. 


§165. Fire.— When not Completed.—Plaintiff applied to 8. to 
procure him $5,000 additional insurance on his mill, machinery 
and stock. S., having all that he wished to take in his own com- 
panies, telephoned to the agents of the L. & M. companies, who 
agreed to take the amount, halfin each. Nothing was said about 
the apportionment rate or time, but the agent immediately en- 
tered the insurance in his books apportioned in the same way 
us a previous policy which he had on the same risk, and at 
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the same rate of premium. The premises unknown to the par- 
ties, had caught fire about noon, six hours previous. There was 
evidence of a custom allowing parties unwilling to date the 
policy from the noon following, to have it dated from the noon 
preceding the contract. §S. was to call on the agent on ‘he fol- 
lowing morning with a form. Held, That the rate, the appor- 
tionment and time of commencement of risk had not been agreed 
on, and there was no completed contract. 


Kimball vs, Lion Ins. Co, et al. 


Rep’d Jour’l, p. 923. U.8. C.C., B. I. 


CONTRIBUTION. 


$166. Fire.—Liability under Agreement to Resist Claim.— 
Construction of Agreement.—Several companies united in ar 
agreement to bear pro rata the defense against a claim accord- 
ing to their several amounts insured. A committee was fully 
empowered to conduct the suit and employ counsel, and to as- 
sess the expenses. The counsel employed brought suit against 
one of the companies in another jurisdiction, and collected from 
it the whole amount of his legal fees. Meanwhile, several of 
the companies had failed, and the defendant was the only one 
which could be reached by the company thus sued within the 
jurisdiction of the court. Held, That in the absence of objections, 
the plaintiff might properly have paid the entire bill without 
suit and looked to its associates for contribution. It assumed 
the risk of the claim being just, but not the solvency of its as- 
sociates. Held, That the defendant objecting to the bill, plaint- 
it properly stood suit. Held, That defendant was liable for one 
half the expenses of the suit, and must look to its associates for 
contribution. 


Security Ins. Co, vs. St. Paul F. & M. Ins, Co, 
Rep’d Jour'l, p. 903. 


EXPLOSION. 


§167. Sream Bower —Company not Liable for to Third Par- 
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ties, except for Negligence—Defendant corporation was specially 
authorized by law to graut certificates of inspection and insure 
steam boilers ; a boiler inspected and certified by them, explod- 
ed, causing loss of life to child of plaintiffs. The court in- 
structe1 the jury that the burden of proof is on the plaintiffs 
to show, Ist, That the certificate accorded to the boiler a greater 
capacity of resistance than it would safely bear, thus authoriz- 
ing its use under a dangerous degree of pressure. And then, 
if it did, 2d, That this was the result of negligent inspec- 
tion. The defendants were not insurers, as respects the 
plaintiffs, and are not therefore responsible for the conse- 
quences of according to the boiler a higher degree of resisting 
power ihan it would safely bear, unless their doing this re- 
sulted from negligence. 


Bradley et al. vs. Hirtford Steam Boiler Insp. & Ins. Co. 


Rep’d Jour’l, p. 913. U. 8. ©. C, Pa. 


INSOLVENCY. 


$1¢€8. Lire.—Liability of Subscriber to Guarantee Capital._— 
Construction of Subscription.—A life company having been de- 
clared insolvent, it was agreed to furnish a guarantee capital, 
the terms of subscription being that securities to the amount of 
subscription should be furnished, and that said securities should 
be returned at the end of three years. B., in compliance there- 
with, furnished R. R. stock securities to nearly the amount of his 
subscription, taking a receipt for such securities “in payment of 
his subscription,” “ to be used as a part of the guarantee capi- 
tal according to the tenor of said subscription, * * and the 
obligation of the subscriber shall cease at the end of three years.” 
At the expiration of that time and after the death of B., the se- 
curities were returned to his executors. The company was after- 
wards found to have been insolvent prior to the return of the se- 
curities. Held, That the owner having enacted in his subscrip- 
tion that the income of the securities and the securities them- 
selves should be returned to him, “ the owner,” and that he might 
replace them by others, they were simply a pledge that he would 
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pay his subscription in such installments as might be required. 
Hed, That the effect of the word payment in the receipt was 
that he had so far fulfilled his agreement that the commissioners 
could accept it as capital according to the company’s charter. 
Held, That the assignee of the company was entitled to recover 
from the estate of B. the amount so paid back. 


Russell vs. Bristol et al. 


Rep’i Juur’s, p 897. 


MORTGAGE. 


§169. Lire—Parol Agreement for Redemption after Fore- 
closure Valid.—Power of President and General Agent.—A parol 
agreement to allow a mortgagee to redeem within a reasonable 
time after foreclosure is binding and will be enforced. 


5 Viner’s Abridgment, 523; Brown on Frauds, sec. 441; Reigard vs. 
MeNeil, 38 Ill., 400 ; Schoonhoven vs. Pratt, 25 Ill., 457; Pensoneau vs. 
Puliam, 47 IIl., 58 ; Stephens vs. Illinois Mut. Fire Ins. Co., 43 Il., 327 ; 
Davis vs. Dresback, 81 Ill., 393. 


The power of the president and general agent of a company 
to enter into such agreement is within the apparent scope of their 
authority, although such power was lodged only in the directors 
by the by-laws where the mortgagee had no knowledge of the 
by-laws, and the company is estopped from denying such 
authority. Where the principal business of the company is in- 
surance, and loans on real estate are a mere incident, and no 
harm to it will result, a prompt enforcement of such parol agree- 
ment by the mortgagee will not be insisted on. 


Union Mutual Life Ins. Co. vs. White. 


Rep’d Jour’l, p. 908. 


$170. Fime—ZIs Incumbrance of Title —The policy provided 
that it should be void, “if the title tu the property is trans- 
ferred, encumbered or changed.” Held, that the execution of a 
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mortgage was a violation of the policy. The meaning was that 
the policy should be void if the property was encumbered. 


Ellis vs. State Ins. Co. 


Rep’d Jour’l, p. 895. Towa 8. C. 


OTHER INSURANCE. 


§171. Fire.—Construction of Answer in Application.—Knowl- 
edge of Agent.—To the question in the application concerning the 
property, ‘‘ What insurance is there on it, and in whose favor ?” 
the answer was, “ None after the dates above stated ;” the dates 
referring to the time when it was erroneously supposed subsisting 
insurance would expire, but which in fact had another year to 
run. The agent knew of this insurance, but not of the time it 
was to run. The policy provided that it should be void in case 
of further insurance. Held, That where such subsisting insur- 
ance was nullified by the arrival of a certain contingency, there 
was no ground of forfeiture in case of the new contract. 


Distinguishing N. Y. Cent. Ins. Co. vs. Watson, 23 Mich., 486. 


Emery vs. Mutual City & Village Ins. Co. 
Rep'd Jour’l, p. 929. Micu. 8. C. 


PREMIUM. 


§172. Lire.—Lemedies in Case of Refusal to Receive Over- 
due.— When Company Cannot Declare a Forfeiture—When a 
company has wrongiully refused to receive the premium on a life 
policy on the ground of alleged lapse, the insured may tender 
the premium and recover when the policy becomes due, or in an 
action for rescission of contract recover back premiums with in- 
terest, or maintain an action to continue the policy in force. 


Union Cent. L. Ins. Co. vs. Pottker, 4 Am. L. Rec., 111; 8. C., 33 Ohio 
St., 459 ; Meyer vs. Knickerbocker Life Ins. Co., 73 N. Y., 516; Day vs. 
Connecticut Life Ins. Co., 45 Conn., 480 ; May on Ins., 3358, et seq. 


The receipts in the hands of the agent provided that premi- 
ums should not be received after they were overdue unless the 
insured was in good health, etc. Such premiums had been pre- 
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viously received without objection. No notice had been given 
the insured to change the practice, and no payments on overdue 
premiums previously made had been returned. Held, that where 
the insured was in good health the company could not declare a 
forfeiture and refuse to receive an overdue premium. 


Union Central Life Ins. Co. vs. Pottker, supra; Phoenix Ins. Co. vs. 
Doster, 106 U. S., 40 ; Germania Life Ins. Co. vs. Rudwig (Ky. Court of 
Appeals, 1882), 11 Ins. L. Jour., 603 ; May on Ins., 2361. 

National Life Ins. Co. vs. Tullidge. 

Rep’d Jour’l, p. 918. Ouro 8. C. 


PRESIDENT. 


§ 173. Lire.— Parol Agreement as to Mortgage by.— The 
president of a company has apparent power to give parol consent 
to a mortgagee to redeem within a reasonable time after fore- 
closure. 


Union Mut. Life Ins. Co. vs. White. 


RISK. 


§174. Fre.—ZIJncludes Government Tax on Liquor in Bond.— 
A policy is a contract of indemnity which covers not only whisky 
but the government tax on it, when this has not been paid and 
the distiller is still liable for it in case of fire. The government 
lien on whisky and its possession of it through a storekeeper, is 
not a proprietary right. The rule isnot affected by a law direct- 
ing the tax to be abated when not covered by valid insurance. 


Farrell vs. U. S., 99 U. S., 21 ; excepting to Security Ins. Co. vs. Farrell, 
2 Ins. L. J., 302. 


Hedger 2s. Union Ins. Co. 
Rep’d Jour’l, p. 925. 


TITLE. 


§ 175. Frre.—WMortgage as an Incumbrance.—The execution of 
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a mortgage is an incumbrance on the title within the meaning of 
a policy prohibition. 


Ellis vs. State Ins. Co. 
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REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN 'THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF TEXAS. 


Appeal from Hili County. 


SPRINGFIELD F. & M. INS. CO. 


Us. 
McKINNON anv CALL.* 


The company notified the agent to cancel the risk, who, in turn, notified the 
insured, but at the request of the latter consented to let the policy stand 
to a specified time, at the eud of which he canceled it on his books after 
being unable to find the insured. 


Held, that such direction to the agent when the insured had been notified was 
as effective as the most express notice that the policy had been canceled. 


Held, That an ageement with the agent to continue the policy in force by the 
insured after such notification, would not have been binding. 


Stayton, J. 

The policy upon which this action was based was delivered to Gol- 
ledge, the party insured, on the tenth day of July, 1882, and con- 
tained the following clause : “This insurance may be terminated at 
any time, at the request of the assured ; in which case the company 
shall retain only the customary short rates for the time the policy has 
been in force. The insurance may also be terminated at the option 
~*Opinion filed May 20,1883. 2 ££ ££ @€@€«€«4 @¢° | 
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of the company, on giving notice to that effect, and refunding a rat- 
able proportion of jthe premium for the unexpired term of the 
policy.” 

The premium was not paid, it being the custom! of the agent to 
collect the same on the first of the month succeeding the delivery of 
the policy, of which nothing was said at the time the policy was 
delivered. 

Having received instructions from the company to terminate the 
insurance and cancel the policy on the 18th or 19th day of July, 
1882, the agent of the company notified Golledge of that fact, at 
which time Golledge asked the agent if he could not transfer the pol- 
icy to another house to which he contemplated moving, to which 
the agent replied that the company declined to take risks in that 
row. Golledge then asked the agent if he could not re-write him in 
another company, to which he replied that he could not ; upon which 
Golledge requested the agent to permit the policy to stand for a few 
days. The agent consented to let the policy stand until the succeed- 
ing Saturday, which was the 22d day of the month, at which time the 
agent terminated the insurance upon his books, of which fact he 
sought to give notice to Golledge, and for that purpose called at his 
office several times, but failed to find him. 

The property was destroyed by fire on the night of the 27th July, 
1882, and on the 31st of the month the premium was tendered to 
the agent, who declined to receive it ; the policy was tranferred to 
appellees on the same day. The policy giving to the company the 
power to terminate its risk, the notice given to Golledge of the in- 
struction which the agent had received, fully evidencing the inten- 
tion of the company no longer to assume the risk, terminated its 
liability. Direction to the agent to terminate the risk and cancel the 
policy was, when communicated to the assured, as effective as would 
have been the most express notice that the policy had been termin- 
ated ; for it notified the assured that the company would not con- 
sent to be longer bound. (Emmott vs. Slater Mutual Fire Insur- 
ance Co., 7 Rhode Island, 563 ; Bergson vs. Builders’ Insurance Co.. 
38 California, 541 ; Fabyan vs. Union Mutual Fire Insurance Co., 33 
N. H., 203.) 

If, after Golledge received notice of the instructions to the agent, 
he had made an agreement with the agent to continue the policy in 
force, such an agreement would not have been binding upon the 
company. (Hartford Fire Insurance Company vs. Reynolds, 36 
Michigan, 507.) 
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It isa familiar rule in the law of agency that, however general 
may be the powers of an agent, when his powers are revoked in re- 
gard to a particular matter, his contracts are not binding upon his 
principal, if such revocation is known to the person who subse- 
quently deals with the agent in reference to that matter. (Story on 
Agency, section 224.) 

The loss in this case occurred, however, after the time to which 
the agent had agreed to extend the policy, and no notice subsequent 
to that time could in any event have been necessary. 

The premium not having been paid, there was no necessity to re- 
fund, prior to the cancellation of the policy, in order to confer the 
right to terminate the risk. 

It is unnecessary to consider what effect, upon the rights of 
the parties, the fact that no premium whatever had been paid 
might have. 

As the cause was tried without a jury, such judgment will be here 
rendered as the District Court ought to have rendered upon the evi- 
dence, which will be that the appellees take nothing by their suit, 
and that the appellant recover all costs in the court below and in 
this court. 

Judgment reversed and rendered. 





Report of Decisions. 


SUPREME COURT OF RHODE ISLAND. 


REMINGTON & PERKINS 
vs. 


WESTCHESTER FIRE INS. CO.* 


An adjustment of a loss under a policy of insurance must be made with full 
knowledge on the part of the insurer of all the facts material to the right 
of the insured to recover. 

Such an adjustment can be impeached only for fraud or for mistake in a mate- 
rial fact. 

After an adjustment had been made the insured brought assumpsit on an ac- 
count stated to recover the adjusted amount. The defendant pleaded that 
the adjustment was made without any disclosure on the part of the in- 
sured of facts which were recited in the plea tending to show that the fire 
was caused by the wrongful acts of the insured, To this plea the plaintiff 
demurred. 

Held, that the demurrer should be sustained > the statements of the plea 
might be true and the plaintiff still entitled .. recover under the policy. 


James G. Markuianp and Cuarites H. Parkuurst, for Plaintiffs. 
Cuartes Harr and Grorce H. Browne, for Defendon'. 


Assumpsit. On demurrer to the plea. 


CarPENTER, J. 

This is assumpsit on an account stated. The defendant files the 
followiny plea, to which the plaintiff demurs :— 

“ And for a further plea in that behalf, by leave of court, etc., said 
defendant corporation comes and defends, etc., when, etc., and says 
that said plaintiffs’ cause of action as set forth in the first count of 
their declaration in said action, if any they have therein, was found- 
ed on, arose from, and depended on a certain contract of insurance 


Decision rendered July 14, 1883. Official syllabus by the State Reporter. 
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set forth in, and evidenced by, a certain policy of insurance num- 
bered 1,868, and issued by said defendant corportion to plaintiffs, 
and in the possession of said plaintiffs, dated the fifth day of Dee 
tember, A. D. 1872, and an alleged loss of, or damage by fire and 
water to, the property named in and covered by said contract and 
policy, occurring on the 28th day of June, A. D. 1873, and at no 
other time, and from no other cause ; and that said pretended stated 
account, if any there was, arose from and was founded on, and made, 
and had with reference to said contract, policy and alleged loss ; and 
on, and with reference to no other matter or cause ; and that said 
pretended “stated account” was had and obtained by plaintiffs, with 
and from defendant corporation, without said plaintiffs disclosing to, 
but fraudulently concealing from said defendant, and without de- 
fendant knowing at the time of making said pretended stated ac- 
count, all the facts in relation to said alleged fire and loss, material 
and necessary to the statement of a true and just account between 
said parties, and which facts tend strongly to show that said alleged 
loss, out of which said pretended stated account arose, and to which 
it alone related, arose from, and was caused by the wrongful acts of 
one of the plaintiffs, to wit, that the fire, which was the primal cause 
of said alleged loss, was found to have been kindled or commenced 
in three separate and distinct places, two of which places were in 
different rooms of the same story, and the other place in another 
story, all three in same building and store where said fire and loss 
occurred ; that one of said plaintiffs was in said store until a very 
few minutes before the said fire was discovered, and was the last 
person to leave said store just before said fire was discovered ; that 
the time when the said plaintiff so left said store was after the usual 
time at which this and similar places of business are closed ; 
that said plaintiff had returned to and entered said store, and been 
at some of the places where the said fires were found, at a late hour 
and after said store had been closed by the regular employes ; and 
said plaintiff left said store only a few minutes before said fire was 
discovered ; and other like acts; and this said defendant is realy 
to verify. Wherefore said defendant prays judgment if the plaint- 
iffs their said action as set forth in their said first count, ought to 
have and maintain, and for its costs.” 

The defendant contends that an adjustment is binding only when 
made with full knowledge of all the circumstances, and that matters 
like those described in the plea would justly create suspicion in the 
mind of the officers of the defendant corporation and prevent them 
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from making an adjustment, and are therefore such material circum- 
stances as, being known to the plaintiffs and not communicated to 
the defendant, would avoid the adjustment. We think, however, that 
the rule is that the adjustment in order to be binding must be made 
with full knowledge of all the facts material to the right of the in- 
sured to recover, and that the adjustment can beimpeached only for 
fraud or for mistake of such material fact. Phillips on Insurance, 
Ist ed., cap. 20 ; Marshall on Insurance, Ist Amer. ed., bk. I, cap, 
15, sec. 3; Dow vs. Smith, 1 Caines Rep., 32 ; Cliristian vs. Coombe, 
2 Espinasse, 489 ; Herbert vs. Champion, 1 Camp., 134; Sherherd 
vs. Chewter, 1 Camp., 274. The question then arises whether the 
plea alleges fraud or the want of knowledge of any material fact ; 
and since it could not be fraud to omit the statement of an immate- 
rial fact, the question reduces itself to the inquiry whether the facts 
alleged in the plea are material to the right of the plaintiffs to re- 
cover. We think they are not. Whether knowledge of these facts 
would have caused the defendant to refuse to adjust the loss we need 
not inquire, since it seems to us that the existence of the facts them- 
selves is consistent with a clear right of the plaintiffs to recover 
on the policy. The plea may be true, and yet it may be true 
that the fire was kindled by an incendiary or may have happened 
by accident without the fraud or default of the plaintiffs or of any 
person for whose action they are liable. The demurrer will there- 
fore be sustained. 
Demurrer sustained. 





Ellis vs. State Ins. Co. 


SUPREME COURT OF IOWA. 


Appeal from Appanoose Circuit Court. 


ELLIS 
vs, 


STATE INS. CO.* 


The policy provided that it should be void, ‘if the title to the property is 
transferred, encumbered or changed.” 

Held, That the execution of a mortgage was a violation of the policy. The 
meaning was that the policy should be void if the property was encum- 
bered, 


J. B. Jonnson, W. G. Crarg, and Gro, D, Porrsr, fur Appellant. 
Tannewitt & Fer, for Appellee, 


Severs, J. 

The policy was issued to E. R. Ellis & Co., and assigned to the 
plaintiff, on December «3, 1881. The policy contained the following 
provision: “If the title of the property is transferred, encumbered, 
or changed, this policy shall be void.” The defendant sought to prove 
that the assured, on the sixth day of December, 1881, had executed 
a mortgage on the insured property, and that the same was an exist- 
ing incumbrance thereon at the time the property was destroyed by 
fire. The evidence was rejected by the court,as we think,erroneously, 
Counsel for appellee maintain that the provision of the policy, 
that “if the title of the property is transferred or changed,” refers 
alone to the title, as contradistinguished from the property insured, 


* Opinion filed Octvber 3, 1883, 
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and that an incumbrance by mortgage does not render the policy 
void. But we think the only fair and reasonable construction of the 
condition of the policy is that if the property is encumbered the 
policy is void. The intention was to render the policy void if the 
interest of the assured was rendered less than it was when the pol- 
icy was issued ; for thereby the risk would undoubtedly be increased, 
because of the temptation on the part of the assured to improve his 
condition by voluntarily setting out the fire, or failing to exert him- 
self to prevent a total destruction of the property when the fire was 
accidental. It is impossible, it seems to us, to encumber property 
without affecting or rendering less valuable the title thereto. The 
title to the property in question was encumbered. A mortgage, it 
seems to us, necessarily has such an affect. This being so, it is use- 
less to cite authority to show the evidence offered should have been 
admitted ; for if the claimed fact existed, then there can be no re- 
covery on the policy. 
Reversed. 





1833.] Russell, Receiver, vs. Bristol et al. 


SUPREME COURT OF CONNECTICUT. 


TALCOTT H. RUSSELL, Receiver, ° 
v8, 


BRISTOL & Anoruer, Execvtors. 


A life company having been declared insolvent, it was agreed to furnish a 
guarantee capital, the terms of subscription being that securities to the 
amount of the subscription should be furnished, and that said securities 
should be returned at the end of three years. B in compliance therewith, 
furnished R. R. stock securities to nearly the amount of his subscription, 
taking a receipt for such securities ‘in payment of his subscription,” ‘‘ to 
be used as a part of the guarantee capital according to the tenor of said 
subscription, * * and the obligation of the subscriber shall cease at the end 
of three years.”” At the expiration of that time and after the death of B., 
the securities were returned to his executors. The company was afterwards 
found to have been insolvent prior to the return of the securities. 

Held, That the owner having enacted in his subscription that the income of 
the securities and the securities themselves should be returned to him, 
“the owner,” and that he might replace them by others, they were simply 
a pledge that he would pay his subscription in such installments as might 
be required. 

Held, That the effect of the word payment in the receipt was that he had so 
far fulfilled his agreement that the commissioners could accept it as capi-. 
tal, according to the company’s charter. 

Held, That the assignee of the company was entitled to recover from the es- 
tate of B. the amount so paid back. 


S. E. Batpwin and T. H. Russetzt, for the Petitioner. 
J. S. Beaca and H. Sropparp, fur the Respondents. 


Parper, J. 
The Legislature incorporated the American Mutual Life Insurance 
Company in 1847, with power to insure lives. The charter and the 
amendments thereto provided that its trustees might at their discre- 
tion at any time establish, and from time to time re-establish, the 
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whole or any part of a guarantee capital, not to exceed the sum of 
$100,000 at any one time, and might require the same to be paid in 
cash, notes, or approved securities ; the same to be used, assessed or 
negotiated, if necessary, for the payment of its debts ; if not used, 
to be refunded with interest ; if used, to be refunded with interest 
from its first surplus receipts. 

In 1872, the Insurance Commissioner declared the company to be 
insolvent to the extent of $48,678, and forbade it to issue policies un- 
less the deficiency should be made good. 

Availing themselves of the provisions of the charter, its trustees 
on March 17th, 1873, resolved to establish a guarantee fund to the 
extent of $75,000, for the purpose of sapplying this deficiency and 
thereby obtaining permission to continue business. 

On that day Willis Bristol was a shareholder in the company, and 
one of its trustees ; was its treasurer ; knew of its insolvency, partici- 
pated in the vote to establish the guarantee capital ; and had knowl- 
edge cf the purpose for which it was established. To this capital he 
subscribed the sum of ten thousand dollars, signing with others the fol- 
lowing form of subscription : “‘ Whereas, the board of trustees of the 
American Mutual Life Insurance Company, have resolved to establish 
a guaranty capital amounting to seventy-five thousand dollars, under 
the provisions of the charter of said company and the amendments 
thereto, and to pay for the use of the same as follows: Three per 
cent each on the first day of July, and the first day of January in 
each year, for the term of three years : And, whereas, it is agreed 
that said guarantee capital shall not be used or resorted to unless all 
the resources of said company are exhausted, and that whatever in- 
come is derived from the bonds, stocks or mortyages, or other se- 
curities transferred to said company as a part of said capital, shall 
be, when collected by the treasurer of said company, paid to the 
owners thereof, and the securities be surrendered at the termination 
of said three years, from the 15th day of December, 1872: Now, 
therefore, we, the undersigned, do hereby subscribe for such amount 
of said guarantee capital as we respectively set opposite to our 
names, subject to the terms of said charter and this agreement, and 
hereby agree to transfer to said company such securities to the 
amount cf our respective subscriptions, as shall be approved by the 
board of trustees. And further, we hereby consent that said Ameri- 
can Mutual Life Insurance Company may transfer our said securities 
to the American National Life & Trust Company, whenever said 
company shall assume the liabilities ot the American Mutual Life 
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Insurance Company, as provided in certain special acts of the Legis- 
lature heretofore passed. Our liability under this subscription shall 
commence on and terminate three years from said date.” 

Mr. Bristol transferred to the company two hundred shares of the 
stock of the Morris & Essex Railroad Company, nearly of the value 
of $10,000, and took from himself as treasurer an acknowledgment 
in accordance with the following form, which had been adopted by a 
vote of the directors : “ Received March, 1873, from Mr. , in pay- 
ment of his subscription of dollars, towards a guarantee capital 
of seventy-five thousand dollars for the American Mutual Life Insur- 
ance Company (of which subscription the above is a true copy), the 
following securities, to be used as a part of said guarantee capital, 
according to the tenor of said subscription, and for no other purpose; 
and all obligation on the part of the subscriber herein named, shall 
cease at the expiration of three years from the 15th day of December, 
1872.” 

On April 15th, 1873, the American Mutual Life Insurance Com- 
pany transferred substantially all its assets and securities to the 
American National Life & Trust Company, a corporation chartered 
by the Legislature of this State. 

Dur‘ng his life Mr. Bristol received from the corporation the divi- 
dends declared upon the shares, and annual interest at the rate of 
six per cent upon the sum of $10,000. He died May 8th, 1875. The 
defendants, his executors, received from the corporation the divi- 
dends and interest subsequently accruing. On December 24, 1875, 
the treasurer of the American National Life & Trust Company deliv- 
ered to L. S. Hotchkiss, one of the defendants, as executor, the cer- 
tificate for the shares which Mr. Bristol had delivered to the com- 
puny with a power of attorney for the transfer ; and in June, 1876, 
these were distributed under an order of the probate court to legatees 
of Mr. Bristol, as a part of his estate. 

In 1878, it was judicially determined, upon a proper proceeding for 
that purpose, that the American Mutual Life Insurance Company and 
the American National Life & Trust Company were insolvent ; the 
plaintiff was appointed receiver for both ; having duly qualified, he 
made a demand in February, 1879, upon the defendants, substan- 
tially in the following words :— 

“‘ Messrs. Leonard S. Hotchkiss and Willis Bristol, executors of 
the estate of Willis Bristol, deceased: “Gentlemen, please take 
notice that I have been appointed by the Superior Court, receiver of 
the American National Life & Trust Company, of New Haven, and 
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that as such receiver I am authorized to call in and collect all un- 
paid subscriptions or installments thereof due on account of any 
capital heretofore subscribed for the use of said company, and all 
subscriptions and securities made or pledged for said capital and 
thereafter improperly refunded or canceled by said company, or 
otherwise remaining unpaid, and bring any necessary suits therefor ; 
and that, in pursuance of the power so vested in me by said court, 
I hereby ca.l in and demand of the estate of Willis Bristol, deceased, 
and of you and each of you as executors of said estate, payment of 
the full amount of subscription of said Bristol to the guarantee capi- 
tal or fund originally subscribed to the American Mutual Life Insur- 
ance Company, and afterwards claimed by the American Nationa] 
Life & Trust Company, amounting to ten thousand dollars in all, to 
be paid to me as such receiver, on or before the first day of April, A 
D., 1879. I also, as such receiver, demand of you and each of you, 
as executors of said estate, the immediate return of all securities de- 
posited in connection with such subscription, to wit, two hundred 
shares of Morris & Essex Railroad stock, and of all other securities 
left in connection therewith. Said company became insolvent prior 
to October, 1875, and has since continued so, and said securities and 
said guarantee capital were thereupon required, and are required to 
meet claims against-said company. Linclose herewith, in order to 
prevent any possible question as to the proper party to make this call 
upon you, a similar call and demand made in my capacity as receiver 
of the American Mutual Life Insurance Company. A compliance 
with this call, or that by me ia my capacity as receiver of the Ameri- 
xan Mutual Life Insurance Company, will be deemed by me a suffi- 
cient excuse for non-compliance with the other. I hereby present 
the said demand as a claim against said estate.” (Signed by Mr. 
Russell as receiver of the American National Life & Trust Com- 
pany.) 

Upon their refusal to comply, Mr. Russel brought the present bill 
in equity, asking that the defendants as executors may be ordered to 
return to him as receiver of one or both of the named corporations, 
the securities transferred by Mr. Bristol to the American Mutual Life 
Insurance Company ; also to make good any deficiency between the 
value thereof, and the sum of $10,000 ; also to pay interest on $10,- 
000, the amount of the subscription made by Mr. Bristol to the 
guaranty capital, from December 15th, 1875 ; also to account for all 
income and profits paid to him upon such securities by either cor- 
poration ; also that the defendants mav be enjoined against any trans- 
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fer of the securities ; concluding with a general prayer for relief. 

The case was referred for a finding of facts ; and upon the finding 
has been reserved for our advice as to the decree to be passed. 

It is the claim of the defendants, first, that Mr. Bristol, at the time 
of and by the transfer of the shares to the corporation, discharged 
himself from ali obligations imposed by his contract of subscription; 
and that if the act of the executors on December 24th, 1875, in tak- 
ing a re-transfer of the shares, furnished the basis for a claim against 
the estate, it accrued at that date, and consequently was barred by 
the statute of limitations before the bringing of this suit ; second, 
that they are protected by the statute, which transfers the legal lia- 
bility from executors to legatees in certain cases, when the former 
have delivered property to the latter under an order of a court of 
competent jurisdiction. 

It is true that the corporation acknowledged itself to have received 
the two hundred shares of railroad stock from Mr. Bristol “in pay- 
ment of his subscription of $10,000 towards a guarantee capital of 
$75,000 for the American Mutual Life Insurance Company,” but, in 
the contract of subscription, he required the corporation to say, and 
it did say, that during the three years immediately following that 
date it would collect and pay over all dividends declared upon those 
shares to him, “the owner thereof ;” he required it to hold them at 
all times subject to his right to reclaim them by substituting other 
satisfactory securities ; he required of it the payment of six per 
cent per annum upon the amount of his subscription for this use of 
them ; required it to ask his consent to the transfer of them to the 
American National Life & Trust Company on some unnamed day in 
the future ; and required it to re-transfer these specific shares to 
him atthe end of three years. Looking through form to substance, 
in legal effect Mr. Bristol agreed to supply additional capital to the 
extent of $10,000, to the corporation, to be applied to the payment 
of losses upon policies after the exhaustion of other corporate re- 
sources ; to supply it as the trustee should call for installments ; and 
secured the performance of his undertaking by the pledge of shares ; 
of which he was to remain the owner until the trustees should exer- 
cise their right to convert them upon his failure to meet their call. 
With his knowledge and permission the trustees, upon this with other 
similar agreements, regained from the Insurance Commissioner the 
forfeited right to issue policies. 

It is quite certain that it was not the expectation of Mr. Bristol to 
be compelled to pay literally and at cnce the whole or any part of 
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the sum subscribed by him ; that his intent meant no further than to 
enable the corporation to force payment upon him if its business 
should prove unprofitable. Therefore, the legal effect of the word 
“payment,” in the acknowledgment given by him as treasurer to 
himself as an individual, is that he had done all that he had agreed 
to do up to that time; that is, he had so forfeited (fulfilled?) his prom- 
ise to pay upon call as that the Commissioner could legally accept it 
as capital ; the charter authorizing that officer to regard as capital 
paid, capital promised, protected by approved securities. 

The finding is that the American Mutual Life Insurance Company 
and American National Life & Trust Company, both subsequently 
became insolvent ; that the trustees totally neglected their duty to 
call for the promised capital ; that both corporations passed into the 
keeping of the plaintiff as receiver ; and that by order of court he, 
on February 11th, 1879, officially called for the entire amount of Mr. 
Bristol’s subscription. On that day the liability which had been, as 
against Mr. Bristol in life and his estate after his death, contingent, 
became certain ; on that date therefore the cause of action accrued. 
The surrender by the treasurer of the corporation to the executors of 
Mr. Bristol of the pledged shares in no way affects his contract ; 
that stands quite independent of the pledge ; and as his estate is 
more than sufficient than to redeem his promises it is quite unneces- 
sary to consider any question as to the disposition made of them. 

The Superior Court is advised to render judgment against the de- 
fendants as executors for the sum of ten thousand dollars, with in- 
terest from April 1st, 1879, in favor of the plaintiff as receiver of 
the American National Life & Trust Company. 

In this opinion the other judges concurred. 
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SUPREME COURT OF CONNECTICUT. 


SECURITY INS. CO. 
vs. 
ST. PAUL FIRE & MARINE INS. Co. 


Several companies united in an agreement to bear pro rata the defense against 
a claim according to their several amounts insured. A committee was fully 
empowered to conduct the suit and employ counsel, and to assess the ex- 
penses. The counsel employed brought suit against one of the companies 
in another jurisdiction, and collected from it the whole amount of his legal 
fees. Meanwhile, several of the companies had failed, and the defendant 
was the only one which could be reached by the company thus sued within 
the jurisdiction of the court. 


Held, That in the absence of objections, the plaintiff might properly have paid 
the entire bill without suit and looked to its associates for contribution. 
It assumed the risk of the claim being just, but not the solvency of its as- 
sociates, 

Held, That the defendant objecting to the bill, plaintiff properly stood suit. 


Held, That defendant was liable for one half the expenses of the suit, and 
must look to its associates for contribution. 


W. B. Sropparp, in support of the Demurrer. 
J. W. Aina, contra. 


Parveg, J. 

Complaint by the Security Insurance Company, »f New Haven, 
asking for a contribution from the St. Paul Fire & Marine Insurance 
Company, of Minnesota. 

The plaintiff in effect alleges that the defendant and certain other 
corporations, issuing policies of insurance against loss by fire, had 
severally insured property belonging to Taylor, Randall & Co., of 
Boston ; that the property was destroyed ; that the insured com- 
menced suits in the State of Massachusetts against the Franklin In- 
surance Company, of Indianapolis, and the Clay Insurance Co., of 
Kentucky, upon policies issued by them respectively ; that there- 
upon several of the insuring corporations signed an agreement sub- 
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stantially as follows, viz: “The undersigned insurance companies 
having policies outstanding, issued to Taylor, Randall & Co., upon 
property on Central Wharf, Boston, upon which claims have been 
made against said companies, do, in consideration of one dollar by 
each, paid to the other, and divers other good and valuable consid- 
erations, mutually covenant and agree to and with each other as fol- 
lows: that is to say, the said companies will unite in resisting the 
claim mede upon said policies, and on each thereof, and in the de- 
fense of any and all suits and legal proceedings that have been or 
may be instituted against any of said companies upon any of said 
policies, and will, when and as required by the committee herein- 
after mentioned, contribute to and pay the costs, fees and expenses 
of said suit and proceedings pro rata, that is to say, each 
company shall pay such proportion of said costs, fees and expenses 
as the amount insured by said company shall bear to the whole 
amount insured on said property by all the companies subscribing 
to this agreement ; the management of and conduct of said resist- 
ance to said claims and defense of said suits and proceedings shall 
be and is fully intrusted to, and devolved upon a committee to be 
composed of W. H. Brazier, of the City of New York ; Charles W. 
Sproat, of the City of Boston ; James R. Scott, of the City of New 
York, and L. 8. Jordan, of the City of Boston, which committee 
shall have full power and authority to employ counsel and attorneys 
to appear for said companies and each thereof, and defend said suits 
and legal proceedings, and to employ other persons for other serv- 
ices relative thereto, and to assess upon and demand and receive 
from such companies from time to time as such committee shall 
deem proper, such sum or sums of money for the compensation of 
such counsel and attorneys, and such other persons, and all other ex- 
penses of such defense of said suits as said committee shall 
deem necessary and expedient. Such assessment upon ani payment 
by each of said companies to be pro rala as above mentioned. 
Each and every of said companies shall fully and faithfully adhere to 
this agreement, and shall refrain from any act or proceedings in ref- 
erence to such claims or suit or the defense thereof, that can or may 
in any wise defeat, obstruct or interfere with the acts or proceedings 
of said committee relative thereto, and shall at all times furnish to 
said committee any and all papers, information and assistance in and 
about such management and conduct of such resistance and defense 
as may be in the possession or power of said companies respectively, 
and as may be desired by said committee. “In witness whereof, the 
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said insurance companies have subscribed this agreement, the 24th 
day of April, eighteen hundred and seventy-four.” 

The plaintiff further in effect alleges that Edward T. Woodward 
was duly employed under this agreement in behalf of the subscrib- 
ers to assist in defending them against said suit; that he rendered 
valuable aid and they recovered judgment ; that subsequently Wood- 
ward recovered a judgment for his services against the plaintiff in the 
United States Circuit Court for the first circuit, sitting in Boston, 
said judgment with interest amounting to $5,444.08 ; that it paid 
the whole of it, together with the sum of $943 for expenses attend- 
ant upon Woodward’s suit, and that each of the defendants in this 
complaint had knowledge of the existence of that suit and claimed 
that his charge was unreasonable. 

The plaintiff also alleges that of the signers of the agreement the 
Germania Insurance Company, the Hibernian Mutual Fire Insur- 
ance Company and the Globe Insurance Company, representing $10,- 
000 of the insurance subsequent to the execution thereof, failed and 
are now without assets, and that the Oswego and Onondaga Insur- 
ance Company has been dissolved under the laws of the State of New 
York, the State of its creation and location, and is not now subject to 
a suit either at law or equity in this jurisdiction ; that it has re- 
quired all the other signers, including the defendant, to make proper 
contribution to it by way of reimbursement ; that some of them have 
done so; that of the sum of $5,444.08 the principal sum of $2,250.52 
and of the sum of $943 the principal sum of $400 remains unpaid to 
it ; that the plaintiff and defendant are the only solvent signers of 
the agreement within the jurisdiction of this court ; that the defend- 
ant has refused to make any contribution, and it asks by way of 
equitable relief that the defendant be compelled to pay to it one half 
of the aforesaid principal sums remaining unpaid, the plaintiff and 
defendant having insured the property to the same amount. The 
defendant demurs, in effect for the reason that the complaint shows 
that the plaintiff was under no legal or equitable obligation to pay 
the julgment upon the account or for the benefit of the defendant ; 
that it was paid voluntarily and without its request or knowledge ; 
that its liability is individual and separate, and can only be for one 
seventeenth part of Woodward’s claim ; that it is not liable for any 
portion of the expense of defending Woodward's suit, and that the 
plaintiff without objection suffered judgment against itself for the 
pro rata liability of the defendant to Woodward without its consent 
or knowledge. 
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The advice of this court is asked as to the judgment to be ren- 
dered by the Superior Court. 

By the terms of the agreement the signers jointly subjected them- 
selves to liability to all persons rendering service at the request of 
their agent, the committee ; and this upon the equitable principle 
that where several persons desire to bring about the same result, one 
which will be of pecuniary advantage to each, and agree to unite and 
make common cause each with all others in the undertaking, and 
join in the appointment of the same agent for the accomplishment of 
their purpose as between themselves, each is bound to contribute 
his proportion to the consequent expense ; that proportion to be de- 
termined by the number uniting or by a rule established by them- 
selves or by such equities as may arise from the circumstances at- 
tending the transaction. And if one of them pays, either upon the 
judgment of a court or voluntarily, a claim justly due from all, each 
of the others is under obligation so to contribute to his repayment as 
that the final result shall be that each solvent person has paid his 
proportion ; the person voluntarily paying the whole assuming the 
risk of the invalidity of the claim, but not the risk of the insolvency 
of a joint contractor. The provision in the contract as to payment 
pro vata, is to be read as if it expressed that the division is to be 
among solvent signers only, and it is applicable to them only ; it has 
no effect upon those receiving them, it determines that the expense 
is not to be divided per capi/a, but in proportion to the amount in- 
sured by each to the benefit to be derived by each from a successful 
resistance to the demands of the insured. Therefore it was in the 
power of Woodward to make all of them defendants in one suit for 
his entire claim ; he was under no obligation to enforce it in frac- 
tions against each separately ; nor did he take the risk of loss result- 
irg from the insolvency of any. And choosing to sue this plaintiff 
alone in the absence of a plea in abatement for non-joinder of the 
others, he might legally have judgment for the whole. And the 
plaintiff was under no obligation to the others to plead in abate- 
ment in the absence of any request, they having knowledge of the 
suit and an opportunity to join in the effort to defeat it. 

Whether the plaintiff gave such notice of the suit toe the defendant 
that the judgment concludes the latter as to the amount due is of no 
consequence, since the petition alleges, and the demurrer of course 
admits, that the bill of Woodward “ was approved by the committee 
and was reasonable.” The plaintiff could therefore have safely paid 
it without waiting to be sued. 
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This being so, the question arises how the plaintiff van justly call 
on the defendant to contribute to the expense of defending against 
that suit. The expense of that defense was about $900. Why 
should the plaintiff have incurred this expense in resisting a reason- 
able claim, and after making an ineffectual resistance why should the 
plaintiff look to the defendant for its share of that expense? This 
claim is a plausible one, but the peculiar facts of the case show the 
groundlessness of it. The plaintiff presumably could not have 
known that the claim was a reasonable one until it hal been investi- 
gated in court, and so found. But aside from this, it is alleged and 
by the demurrer admitted, that “the defendant [in this suit] claimed 
that the bill of Woodward was unreasonable in amount.” This be- 
ing so, it was both reasonable in itself, and due to the defendent, 
that the bill should not be paid without a judicial investigation, and 
of course the expense of that investigation should be shared by all 
the parties interested, especially in view of the original agreement 
of the several insurance companies to make common cause in the 
whole matter. 

It is of course to be understood that the judgment obtained 
against the plaintiff by Woodward does not become judicially con- 
clusive upon the present defendant by reason of the propriety of the 
making of the defense by the plaintiff, but the facts have their oper- 
ation merely in making it reasonable that the expense of that de- 
fense should be shared by the parties interested. 

Each signer was responsible to Woodward for his entire claim ; 
each was alike exposed to a judgment in his favor for the whole ; 
therefore the duty of payment was upon all‘alike. It fell to the lot 
of the plaintiff to be made sole defendant in a suit by Woodward for 
the whole, and to be compelled to pay it ; it is not inequitable for it 
to put upon any one of its co-signers one half of the burden which it 
has been compelled to assume. And if it is driven'to the necessity 
of asking a court of equity to compel contribution and can find but 
one solvent co-signer within the jurisdiction of that court, it is en- 
titled to a decree for contribution to the extent of one half of the 
amount paid by it. The plaintiff and defendant can each thereafter 
enforce contribution against co-signers in other jurisdictions, or sub- 
mit to an equal loss as they may prefer. So far as this jurisdiction 
is concerned, a burden which two are to bear will press with equal 
weight on both. 

The Superior Court is advised that the complaint is sufficient. 

In this opinion the other judges concurred. 
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SUPREME COURT wr ILLINOLS. 


Marcu Term, 1883. 


Appealed from the Circuit Court of Cook Co. 


UNION MUTUAL LIFE INS. CO. 
és 


OWEN WHITE. ) 


A parol agreement to allow a mortgagee to redeem within a reasonable time 
after foreclosure is binding and will be enforced. 

The power of the president and general agent of a company to enter into such 
agreement is within the apparent scope of their authority, although such 
power was lodged only in the directors by the by-laws where the mortgagee 
had no knowledge of the by-laws, and the company is estopped from deny- 
ing such authority. 

Where the principal business of the company is insurance, and loans on real 
estate are a mere incident, and no harm to it will result, a prompt enforce- 
ment of such parol agreement by the mortgagee will not be insisted on. 


WALKER, J. 

This was a suit in equity to set aside a sale of real estate by a 
trustee, and to redeem the property from the trust deed. 

It appears that on the 4th day of June, 1875, the insurance company 
loaned to White $18,000 for five years at nine per cent interest, the in- 
terest payable semi-annually ; that White secured the loan by a deed 
of trust on the land sought to be redeemed by this bill, conveying it 
to L. D. Boon, with the usual powers contained in such deeds. De- 
fault was made in the payment of the interest after the 4th of June, 
1877, and also in paying taxes on the land. The trustee, on the appli- 
cation of the insurance company, advertised and sold the property, 
and it was bid in at the sum of $10,000 by the company, and a con- 
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veyance was made to the company. The bill was not filed until 
about three years after the sale of the premises. On a hearing in 
the court below the relief asked was granted, and a redemption de- 
creed on the payment of the principal, advances for taxes, etc., with 
interest on the entire amount thus duethe company. From that de- 
cree the company appeals, and the record is brought to this court 
and various errors are assigned. 

It is insisted in affirmance of the decree that previous to the sale 
it was agreed that appellee should have a reasonable time afterward 
to redeem. This appellant denies and insists that if it is proved the 
agreement is not in writing, the contract is void under the statute of 
frauds. Appellee testified that when DeWitt, the president of the 
company was in Chicago, in June, previous to the sale, such an ar- 
rangement was made between them. ‘This is denied by DeWitt. 
Their evidence is clearly and positively contradictory, and to deter- 
mine which has sworn truthfully, we must look to the attending cir- 
cumstances that may corroborate the one or the other, and also to 
the testimony of other witnesses who testified in the case. DeWitt 
is to some extent corroborated by Gallery, who testified he was 
clerk in the office of the company, and testifies that he was present 
at the interviews between DeWitt and appellee, and that he heard no 
such agreement made. He states he believes he heard all the con- 
versation between them, but heard nothing of the kind. On the 
other hand, Warfield, the general agent of the company for this State, 
largely corroborates the statement of the appellee. He testified 
that he heard DeWitt say to appellee that he “did not want to re- 
port this loan to 27: States with so much overdue interest, that he 
preferred to report it as real estate.” “He said the company did not 
want the property—did not want tv speculate on appellee’s misfort- 
unes. All the company wanted was the money due, but he could 
not report it with so much overdue interest, that he must foreclose 
and perfect the title. He also testified that DeWitt said to appellee 
he did not want a loan showing so much back interest, and therefore 
he must foreclose. Appellee asked, in that case how long a time 
DeWitt would give to redeem, and he replied : “ We wou’t agree ‘to 
carry this forever, but if you come in within a reasonable time with 
your money you can have the land. We do not want it, nor do we 
want to make money out of your misfortunes.” * * This scarcely 
leaves a doubt but that there was an arrangement that he might re- 
deem within a reasonable time after the sale. But if that was not 
sufficient, the attending circumstances remove all doubt. Before 
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the sale the company had the property valued by two experts, and 
one of them fixe] the value at $45,000 and the other at $48,000, and 
the debt, interest and advances in payment of taxes, etc. at the time 
of sale did not exceed $27,000 all told. Appellee had made arrange- 
ments with Moran to advance the full amount of the debt, interest 
and costs, and buy the property at the trustee’s sale, and give ap- 
pellee time to redeem, but on conversing with Warfield, the general 
agent, he said he would carry out the arrangement appellee had 
made with DeWitt, when Moran replied the terms were better than 
he could give appellee, and he would not purchase. With this un- 
derstanding between appelleee, Moran and Warfield, the latter was 
permitted to bid in the property at $10,000, to save commission to 
the trustees on the sale. In view of these facts, with our knowledge 
of human nature, is it possible for any sane man to believe that ap- 
pellee would have stood by when Moran was present, ready and 
fully prepared to bid in and pay the full amount, and lose $20,000 
and leave an indebtedness of about $17,000 on this debt against him 
when it could and would have been prevented, unless he had assur- 
ance of time to redeem, on which he believed he could rely? It is 
incredible he would not have prevented such sacrifice on the prop- 
erty and leave such a debt hanging over him when Moran was there 
ready to prevent it, had not the necessary assurances been given 
that he should have a reasonable time to redeem. 

Again, Warfield on repeated occasions after the sale, when applied 
to by persons desiring to purchase the property, referred them to 
uppellee as having an interest in it. He, also, through a friend of 
appellee, endeavored after the sale to purchase a release of the equity 
of redemption and procure appellee’s release. Can anyone believe 
a business man of the most limited capacity would have thus acted, 
and much less the general agent of the company for the State, em- 
ployed for his superior skill aud bus ness capacity, unless there was 
such an agreement that appellee might redeem after the sale. They 
seem to settle the question beyond all cavil. All the circumstances 
considered, we are irresistibly impelled to conclude that there was 
the-agreement made as appellee claims. If there was no such agree- 
ment, then the officers of the company committed an egregious 
fraud on appellee, and Moran in inducing them to. believe there was 
such an agreement for the purpose of obtaining property worth 
from $45,000 to $48,000 for $10,000. One or the other proposition 
is inevitably true, and we believe the former the true state of facts. 
But if either is true it leads to the same conclusion. 
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But it is claimed that conceding such an agreement was made, it 
was not in writing and is invalid, and cannot be enforced. A deed 
of trust is in almost every respect a mortgage ; and according to the 
modern doctrine, like a mortgage, a were security for the payment 
of money, or the performance of certain agreements or undertak- 
ings by the mortgagor. * * * As long asthe debt remains the 
mortgage exists, unless actually released ; and the rule of law is that 
once a mortgage always a mortgage, until the debt is satisfied and 
extinguished, or the equity of redemption is foreclosed or released. 

* * As early asin the time of Lord Nottingham, it was held 
where a man had proeured a deed for land under an agreement to 
give back a defeasance, but refused, that the court would afford re- 
lief, and treated as though the defeasance had been executed, not- 
withstanding the statute of frauds was pleaded. (5 Viner’s Abridg- 
ment, 523; Brown on Frauds, sec. 441.) It was not intended by the 
adoption of the statute to facilitate the perpetration cf and to pro- 
tect fraud, but to prevent it, and the courts have never lent them- 
selves to assist or protect fraud, which the statute did not sanction 
by its adoption. The courts will not permit the statute to be used 
as an engine of fraud, as its purpose was its suppressicn. Reigard 
vs. McNeil, 38 Il., 400 ; Schoonhoven vs. Pratt, 25 Ill, 457; Penso- 
neau vs. Puliam, 47 Ill, 58. To the same effect are the cases of 
Stephens vs. Illinois Mut. Fire Ins. Co., 43 IIL, 327, and Davis vs. 
Dresback, 81 Tl, 393, and other cases in this court might be cited in 
support of the doctrine ; and it must follow where it is held that 
a deed is absolute in form it may be shown bv parol to be a mort- 
gage. * * It then follows, as there was a sufficient contract to 
extend the time for a redemption, there was no error in the de- 
cree allowing it, unless appellee is precluded on some other grounds. 

It is urged that under the by-laws of the company, neither De- 
Witt, the president, nor Warfield, the agent and contracting agent 
for this State hal power to make this arrangement—that such 
power was alcne in the board of directors. If there are such rules 
and regulations they cannot bind persons having no knowledge of 
their existence. 

The home office is in a distant State. Its rules and by-laws are 
in their possession and not open to inspecticn by the public, and 
persons not connected with the company are not presumed to know 
what their private books and journals contain. As a general rule, 
the president of a corporation has power to bind it within the scope 
of its powers. In this case Warfield had been the general agent 
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of the company, superintending all its business in this State, making 
loans and collections without eny spparert J}'mit on his pcwer 
This arrangement was manifestly within the power of the company, 
and when acting through its president and general agent, within 
the scope of what was their apparent power, the company is es- 
topped to deny they had power. To permit the denial of such 
power under such circumstances would enable such bodies to perpe- 
trate monstrous frauds and injustice. Courts can never tolerate 
such a claim after holding out such agents as possessing power to 
perform such acts. 

It is urged that the suit was not brought in a reasonable time af- 
ter the sale ; but we do not regard the delay unreasonable. The 
purpose of the organization of the company was to transact an insur. 
ance business, with incidental power to loan money to accumulate 
funds to meet losses. Its purposes were not to buy, sell and specu- 
late in real estate, or to hold real estate except where from necessity 
it was compelled to purchase to prevent loss. 

Here, the company will, on redemption, receive every cent of prin- 
cipal, expenditures and costs, with full interest on all. Appellee 
equitably owes the company. It has made no improvement on the 
property, but it remains in the same condition as when the com- 
pany purchased. Thus it is seen it has sustained no loss, but gets 
the full amount to which it is entitled, under each and every agree- 
ment made with appellee. The company having acted in bad faith 
with appellee, it is in no condition to demand hard, prompt or rigor- 
ous terms. 

The entire record considered, we perceive no error that should re- 
verse the decree, and it must be affirmed. 


Decree affirmed. 





1883.] Bradley and wife vs. Hartford Steam Boiler Ins. Co. 


UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF PENNSYLVANIA. 


BRADLEY AND WIFE } 


vs. , 
HARTFORD STEAM BOILER 
INSPECTION AND INS. CO.* 


Negligence in the inspection of steam boilers. 


Defendant corporation was specially authorized by law to grant certifi- 
cates of inspection and insure steam boilers; a boiler inspected and 
certified by them exploded, causing loss of life to child of plaintiffs. The 
court instructed the jury that the burden of proof is on the plaintiffs to 
show, Ist, That the certificate accorded to the boiler a greater capacity of 
resistance than it would safely bear, thus authorizing its use under a dan- 
gerous degree of pressure. And then, if it did, 2d, That this was the re- 
sult of negligent inspection. 


The defendants were not insurers, as respects the plaintiffs, and are not there- 
fore responsible for the consequences of according to the boiler a higher 
degree of resisting power than it would safely bear, unless their doing this 
resulted from negligence. 

The defendant is a foreign corporation specially authorized to 
grant certificates of inspection and insure steam boiiers in the 
State of Pennsylvania. A boiler under their care having exploded 
and killed the plaintiffs’ child, an action was brought to recover the 
value of its life, alleging that the defendant had inspected negli- 
gently and granted too high a steam pressure. 

The following charge was delivered by Butler, J., at the trial 0° 
the cause, and a verdict rendered thereupon in favor of the de- 
fendant. 

Gerorce H. Van Zanvt, Esq. (with whom was Furman Sueprparp, 
Esq.), for Plaintiffs. 


* Charge delivere | Oct. 10,1883 From Leg. Int. 
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Frank Wotre and Bensamix Harris Brewster, Esgs., for De- 
¥endants. 


Butter, J. 


Gentlemen of the Jury : By virtue of the statute to which your 
attention has been called, authorizing the defendants to inspect 
steam boilers in pursuance of the laws of this State, the defendants’ 
acceptance of the authority thus conferred, and their undertaking to 
inspect Gaffney & Nolan’s boilers, at the corner of Martha and Col- 
lins Streets, it became their duty to make this inspection in the 
manner indicated by the city ordinance, read to you, and with the 
care and skill which the importance of the duty demands, and to 
grant a certificate specifying the extent of pressure the boilers 
would safely bear. 

The plaintiffs allege that the certificate granted accorded to the 
boiler in question a greater power of resistance than it would safely 
sustain ; that this was the result of carelessness in the inspection, 
and that in consequence a greater strain was put upon the boiler 
than it would bear, whereby it was exploded, and the plaintiffs’ 
son killed. If this allegation is sustained by the evidence, the 
plaintiffs are entitled to your verdict ; and, in such case, should be 
awarded a sum equal to what you may find would have been the 
value of the child’s services to his parents, during minority, if he 
had lived. 

Is the allegation sustained by the evidence? This inquiry pre- 
sents two questions, and two only. 

1. Did the certificate accord to the boiler a greater capacity of re- 
sistance than it would safely bear, thus authorizing its use under 
a dangerous degree of pressure? And if it did, then, 

2. Was this the result of negligent inspection ? 

The burden of proof respecting both questions is on the plaint- 
iffs, who must show by satisfactory evidence, first, the incapacity 
of the boiler to sustain the pressure accorded; and second, that 
the failure to discover this incapacity, and granting the certificate 
to use it at so high a rate, was the result of negligence. 

Considering these questions in their order, you will first inquire 
whether the plaintiffs have shown that the boiler would not safely 
bear the certified pressure? They called before you several me- 
chanical engineers as experts, some of whom testified, from investi- 
gations made after the explosion, that, in their judgment, the boiler 
head would not safely sustain the pressure, and gave you their rea- 
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sons for this conclusion. Some of these witnesses, a3 the court under- 
stood them, did not unite fully in this judgment. This, as you ob- 
serve, is the opinion simply of skilled and intelligent witnesses, 
who had no opportunity of examining and testing the head (the 
only part alleged to be defective) before the explosion. On the 
other hand, the defendants have called before you the manufactur- 
. ers of the boiler, who testify not only that the boiler was con- 
structed of good material, and in the best manner as respects 
workmanship, but also that they subjected it to the hydrostatic. 
test, and thus actually ascertained that it would safely bear a con- 
siderably higher degree of pressure than the certificate subse- 
quently accorded it. The defendants’ agents who inspected the 
boiler and granted the certificate, testify that they also subjected 
it to this test, and ascertained it to be capable of bearing the 
pressure accorded with safety. The engineer who was first placed 
in charge testifies, that for the several weeks he ran the engine 
the boiler sustained this pressure with safety. Several witnesses 
have testified that, with a view of ascertaining what pressure such 
a head would bear, a short boiler, with a head precisely like this,. 
was marufactured after the accident, and subjected to the hydro- 
static test, unler the supervision of the city inspector ; and that it 
actually bore between four and five hundred pounds to the sqaure 
inch. The defendants also called experts, who, from the appearance 
of the boiler, expressed the judgment thut it would safely bear 
the pressure certified. 

Now, gentlemen, under the evidence (and if there is anything 
more becring upon this question than I have referred to, you will 
remember and consider it), can you say that the boiler in question 
would not safely bear the pressure accorded it? lf you cannot, 
then your verdict must be for the defendants without going further. 
If you find it was not capable of bearing this pressure, then you will 
pass to the second question, to wit : Does it appear from the evi- 
dence that the defendants were negligent in not discovering this ?, 

The defendants were not insurers, as respects the plaintiffs, and 
are not, therefore, responsible for the consequences of according to 
the boiler a higher degree of resisting power than it would safely 
bear (if they did so), unless their doing this resulted from negli- 
gence. As before stated, it was their duty to inspect and test the 
boiler, as has been explained to you. If the want or insufficiency of 
resisting capacity could be discovered bysuch inspection they should 
have discovered it, and a failure to do so under such circumstances, 
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would be negligencs. They were not required nor authorized, how- 
ever, t» cut or chip the iron, and thus ascertain its quality, but to ex- 
amine the boiler and its workmanship carefully and intelligently, 
and see whatever could thus be seen, and to subject it to the pre- 
scribed hydrostatic test. If they did this, and certified according to 
their best judgment thus formed, they are not responsible, no mat- 
ter what latent defects may have existed. 

Doe: the testimony warrant a conclusion that this duty was not 

properly performed? Can you say that the boiler was subject to 
any defect discoverable by such an inspection? As before stated 
the only defect alleged was in the head. This was of cast iron, flat, 
with the flange turned inward. If such heads as you find this to 
have heen were in common use, and thus approved by manufactur- 
ers and the trade, the defendants cannot be held guilty of negligence 
in failing to condemn it on this account. That such heads were in 
common use at the time, the testimony on both sides would seem to 
put beyond doubt. That other heads, of a different type, might be 
safer, or that experts differ in judgment on this subject, is unimpor- 
tant. The defendants cannot be found guilty of negligence in fail- 
ing to condemn a head such as was in general use, and thus proved 
to be reasonably safe, or at least shown to be so esteemed. 
" ‘The plaintiffs, however, contend, and have endeavored to prove, 
that this head, aside from its kind and material, was defective in 
manufacture, in that the man-hole plate, as they assert, was irregu- 
lar, or uneven on its surface, so that when bolted down upon the 
head, to make a close joint, it would strain the metal of the head, 
and in some other minor respects. While two, and possibly more, 
of the plaintiffs’ experts testify to such defects of construction, oth- 
ers, and probably a large number of the plaintiffs’ witnesses who had 
an equal opportunity of examining the head, testify either that they 
did not find these defects, or that they attached no importance to 
them. On the other hand, the defendants have exhibited the man- 
hole plate to you, and called witnesses, who, examining it in your 
presence, say it does not exhibit such uneven surface, and that it 
cannot have been altered in this respect since the accident. 

To the court the exhibition of the plate, with this testimony, seems 
to be a complete and conclusive answer to the plaintiffs’ allegation in 
this regard. You will say, however, whether it is so or not. Other 
experts called by the defendants tell you that there were no defects 
in the boiler head, such as the plaintiffs ascribe to it, nor any other 
that a careful and competent inspector could have discovered. The 
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City Inspector, Mr. Overn, called by the plaintiffs, as well as the de- 
fendants, tells you distinctly and emphatically that no imperfection 
of any description could have been discovered in it before the ex- 
plosion. He further tells you that he, as inspector, would certainly 
have passed it, and accorded the pressure certified ; that the broken 
parts, examined by him after the accident, showed plainly that the 
explosion resulted from faultiness of the iron alone, which faultiness 
no previous inspection could have revealed. The defendants’ agents, 
who inspected and tested the boiler, describe to you how they did 
it ; testify that they were careful in all respects ; that they could dis- 
cover no defect, and that it safely bore the prescribed test. The 
court sees nothing to justify the suggestion that these inspectors were 
wanting either in experience or intelligence. 

Now, gentlemen, can you say that the want of resisting power in 
the boiler (if it existed) should have been discovered by inspection ? 

T have little more to say. Unless the evidence satisfies you that 
the boiler would not bear the pressure accorded to it, and also satis- 
fies you that this incapacity to bear such pressure could have been 
discovered by proper inspection, your verdict must be for the de- 
fendants. 

I deem it my duty to say to you, that the plaintiffs’ case, in my 
judgment, is weak, as respects both these pvints ;,so weak as hardly 
to justify a verdict in their favor. The question, however, is sub- 
mitted to you, to be determined according to your judgment. In 
submitting it I caution you against all suggestions of sympathy or 
prejudice. They have no proper place in a court of justice. 

At the conclusion of the charge of the court, Mr. Van Zandt pre- 
sented the following :— 

“The counsel for plaintiffs except to all that part of the judge’s 
charge relative to what occurred at the experimental test of the 
second boiler, as being foreign to this case, and no evidence what- 
ever therein. 

2d. To that part of the judge’s charge instructing the jury that 
if they found the boiler exploded was in common use, that justified 
the defendants in passing the same as safe, without their being ob- 
liged to condemn the boiler, if of a type out of use, or dangerous. 

3d. In expressing the conviction to the jury that under the evi- 
dence the plaintiffs had no case.” 

(This was ordered by the court to be filed.) 


The point submitted by the defendants, to wit, “ That under all 





918 Report of Decisions. [ Dec., 


the evidence as presented, the verdict must be for the defendants,” 
was reserved by the court. 

The jury then retired, and, returning, rendered a verdict in favor 
of the defendants. ' 


SUPREME COURT OF OHIO. 


Motion for leave to file a Petition in Error to reverse the Judgment of 
tie District Court of Hamilton Counly. 


NATIONAL LIFE INS. CO. or tae U.S. \ 
. oe 


ALFRED TULLIDGE er at. 


When a company has wrongfully refused to receive the premium on a life pol- 
icy on the ground of alleged lapse, the insured may tender the premium 
and recover when the policy becomes due, or in an action for rescission of 
contract recover back premiums with interest, or maintain an action to 
continue the policy in force. 

The receipts in the hands of the agent provided that premiums should not be 
received after they were overdue unless the insured wasin good health, ete. 

Such premiums had been previously received without objection. No notice 
had been given the insured to change the practice, and no payments on 
overdue premiums previously made had been returned. 

H ld, that where the insured was in good health the company could not de- 

clare a forfeiture and refuse to receive an overdue premium. 


Stalement. 


The National Life Insuranc? Company of the United States, on 
March 19th, 1869, issued at Cincinnati, Ohio, to Alfred Tullidge and 
others, a policy for $10,000 on the life of Frank E. Tullidge, in ecn- 
sideration of premiums of $41.90, payable on the 19th March, June, 
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September and December, each year at the branch office in Philadel- 
phia, or to their duly authorized agent when they produce receipts 
signed by the president or secretary. 

It was provided in the policy “ that the premiums shall be paid in 
cash on or before the days upon which they become due,” and that 
“agents of the company are not authorized to make, alter or dis- 
charge contracts or waive forfeitures.” It was further provided as 
follows: “ And the said company further agrees that after due pay- 
ment of premiums for three full years, they will if requested, on the 
surrender of this policy duly receipted, issue another policy payable 
as herein provided on which no further premiums shall be required 
on the life of the person whose life is hereby insured for an 
amount equal to the total amount of premiums paid on this policy.” 

All the premiums which accrued from the issuing of the policy 
down to and including September 19th, 1880, were paid by the in- 
sured to the agent of the company in Cincinnati, on receipts pro- 
duced by him, signed by the president or secretary, and in no in- 
stance was it required that premiums should be paid at Philadelphia. 
The payments in 1877, 1878, 1879 and 1889 were made on produc- 
ticn by such agent of receipts sent from the office of the company at 
Chicago, and the agent on receiving the money from the insured was 
required by the terms of such receipts to countersign the same. 
They contained the following clause ; “It is understood and agreed 
that if the premium is paid when overdue, such payment shall not 
restore or keep in force the policy unless at the time of such pay- 
ment, the assured is alive and in good health.” And in the receipt 
given September 19th, 1880, this further clause is added to those 
words, “ and a good risk, the same as when the application was made 
for and when the same policy was issued.” 

During the years mentioned (1877-1880), the premiums were not, 
as a general rule, paid until after the day upon which they became 
due, and in 1879 and 1880 they were not paid in any instance until 
after the day on which they became payable. On December 31, 
1880, he tendered the premium which had become due December 
19th, 1880, but the company refused to receive the money on the 
ground that the policy had become forfeited by such non-payment 
on December 19th. The company, however, proposed to issue a 
policy under the clause above quoted, which proposition Tullidge d2- 
clined. No notice had been given in any way to the insured or the 
assured that the premiums becoming due after September 19th, 
1880, would not Je received aiter the day on which they were paya- 
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ble, and on December 31, 1880, Tullidge was in all respects as good 
a risk as when the original application for insurance was made. No 
part of the premiums received by the company were returned to the 
party paying the same. 

The company refusing to receive such premium or to continue 
the pclicy in force, the beneficiaries on March 3, 1881, brought suit 
in the Court of Common Pleas of Hamilton County to compel it to 
do so. The cause was heard in that court on issue jomed, and the re- 
lief asked by the beneficiaries was granted. 


Avery, J. 
The judgment was affirmed in the District Court, and the company 
now moves for leave to file in this court a petition in error to re- 
verse the judgment of both courts. 


C. D. Roserrson, in support of the motion. 


The policy was forfeited for non-payment of the premiums on 
December 19th, 1880 ; there was no waiver, and a court of equity 
had no jurisdiction to relieve from such forfeiture. Insurance Co. vs. 
Wolf, 95 U. S., 326 ; McKenzie vs. Stelle, 18 Ohio St., 38 ; Ins. Co. 
vs. McMillen, 24 Ohio St., 82 ; Merserau vs. Ins. Co., 66 N. Y., 278 ; 
Catoir vs. Ins. Co., 33 N. J. L., 487; Bouton vs. Ins. Co., 25 Conn., 
542 ; Klein vs. Ins. Co ; Thompson vs. Ins. Co., 104 U.S., 88-252 ; 
Smith vs. Ins. Co., 3 Hill, N. Y., 508 ; Darnley vs. Proprietors, 2 L. 
R. H. L., 43 ; Howard vs. Carpenter, 2 Md., 259; Howell vs. Ins. 
Co., 1 Bigelow’s R., 578. 


Saycer and Say.er, opposing the motion. 

The forfeiture was waived and a court of equity has jurisdiction. 
Cohen vs. Ins. Co., 50 N. Y., 610 ; Bliss on Ins. (2d ed.), sec. 418 ; 
Momsback vs. Ins. Co., 17 Hun, 340; Ins. Co. vs. Pottker, 4 Am. 
L. Rec., 111 8. C.. 33 Ohio St., 459 ; Day vs. Ins. Co., 45 Conn., 489, 
Neville vs. Ins. Co,, 17 Ohio St., 218; S. C., 19 Ohio St., 457 ; Car- 
penter vs. Ins. Co., 4 Sand., Ch., 408; Taylor vs. Ins. Co., 9 How., 
U. S., 390; Ins. Co. vs. Norton, 96 U. S., 242; Rudwick vs. Ins. Co. 
(Ky.), 11 Ins. Law J., 603; * * * Goodwin vé. Ins. Co., 73 N. 
Y., 491. 


: Oxry, J 
1. Where an insurance company has refused to receive from the 
assured the amount of a premium on a life policy, basing such re- 
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fusal on the ground that the policy had lapsed by non-payment of 
such premium at the time stipulated for its payment, the assured if 
the refusal is wrongful has an election of remedies. He may tender 
the premiums as they become due till the policy is payable, and 
then recover the amount of the policy in an action thereon. He may 
in an action for the rescission of the ccntract, recover back the pre- 
miums paid with interest. Or he may maintain an action to obtain 
a judgment that the policy shall be continued in force. Union 
Cent. L. Ins. Co. vs. Pottker, 4 Am. L. Rec., 111; S. C., 833 Ohio St., 
459 ; Meyer vs. Knickerbocker L. Ins. Co., 73 N. Y., 516; Day vs. 
Conn. L. Ins. Co., 45 Conn., 480; May on Ins. § 358, et seq. The 
latter course was adopted here, and the propriety of pursuing it, 
where it is desired that the policy shall be continued in force, is ob- 
vious. The witnesses to prove there had been no forfeiture may die 
before the insured, and the insured himself may be an important 
witness on the question of forfeiture, and besides insurance in an- 
other company may be desired in case it is determined that the pol- 
icy is not in force. 

2. Finding that equity has jurisdiction,the question is whether a case 
for relief is presented. The defendant is a foreign corporation and 
the insured a resident of this State, and the premiums were all 
paid at Cincinnati to an agent of the company residing there. This 
agent was required to, and did countersign the receipts which had 
been furnished by the company on payment of the premiums to 
him. Conditions upon those receipts show that notwithstanding the 
language of the policy, payments after the days on which premiums 
fell due were contemplated, for they provide that such premiums 
shall not be received after the days named for their payment unless 
the insured is in good health, and as good a risk as when the 
policy was issued. Premiums had been repeatedly, and without ob- 
jection, received by such agent after the days specified for their 
payment, and no one of the last eight premiums had been paid un. 
til it was overdue—in one instance a week or more. This was done 
in the exercise of the power to receive premiums after the specified 
days where the risk had not been increased by any change in the 
health or condition of the insured ; and it is clear that there had 
been no such change in the insured’s health or condition on De- 
cember 31, 1880, when the premium falling due December 19, 1880, 
was tendered. No notice had been given to the insured or assured 
of any purpose on the part of the company to change the practice 
which had prevailed between the parties as to the time of paying 
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premiums on this policy ; no part of the sums which had been re- 
ceived on overdue premiums was ever returned ; and it is clear that 
there was no intention on the part of the insured or the assured to 
abandon the insurance or evade the payment of any premium. In 
our opinion it would be unwarranted and plainly unjust, looking to 
the character of the agency, the course of business as to this policy, 
and other matters menticned in the statement of the case to permit 
the company to assert such forfeiture. We think the Court of Com- 
mon Pleas did not err in granting the relief which was asked for by 
the beneficiaries, and the District Court properly affirmed the judg 
ment ; and in so holding we are fully supported by Union Cent. L. 
Ins, Co, vs. Pottker, supra; Phoenix Ins. Co. vs. Doster, 106 U. S., 
40; Germania Life Ins, Co, vs. Rudwig (Ky. Court of Appeals, 1882), 
11 Ins. L. Jour., 603 ; May on Ins., § 361, 


Motion overruled, 





Kimball vs. Lion Ins. Co. 


CIRCUIT COURT OF THE UNITED STATES. 


DISTRICT OF RHODE ISLAND. 


HORACE A. KIMBALL 
vs. 
LION INSURANCE CO. 


SAME 
US. 


MERIDEN FIRE INS. CO.* 


Plaintiff applied to S. to procure him $5,000 additional insurance on his mill, 
machinery and stock. S. having all that he wished to take in his own com- 
panies, telephoned to the agent of the L. & M. companies, who agreed to 
take the amount half in each. Nothing was said about the apportionnrent 
rate or time, but the agent immediately entered the insurance in his books 
apportioned in the same way asa previous policy which he had on the same 
risk, and at the same rate of premium. The premises, unknown to the par- 
ties, had caught fire about noon, six hours previous. ‘There was evidence 
of acustom allowing parties unwilling to date the policy from the noon 
following, to have it dated from the noon preceding the contract. 8S. was 
to call on the agent on the following morning with a form. 

Held, that the rate, the apportionment and time of commencement of risk had 
not been agreed on, and there was no completed contract. 


C. P. Rostnson, Counsel for Plaintiff. 
Miner & Roetxer, Counsel for Defendenis. 


LoweLL, J. 


These cases were heard together and raise interesting questions in 
the law of insurance. 

The plaintiff was the owner of a mill at Burrillville, Rhode Island, 
to which he had made an addition, and happening to be in the office 
of his insurance agent at Providence, in the afternoon of October 


* Decision :eudered Aux,ust 23, 1883. 
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14, 1881, he asked the agent, Mr. Shove, to procure him insurance 
for $5,000 in addition to $37,000, which he already had on his mill, 
machinery and stock. The agent had taken as much of the risk as 
he thought advisable in the companies which he represented, and his 
son, by his direction, applied by telephone to another agent in Prov- 
idence, Mr. Spencer, who agreed to take the $5,000 in the defend- 
ant companies, one half ineach. Nothing was said about the rate 
of premium, the time for which the policy was to run, or the appor- 
tionment between the old and new mill, or between buildings, ma- 
chinery and stock. Upon the acceptance by Spencer, the plaintiff's 
agent said that he would call in the morning with a form. 

Spencer already had insurance on the plaintiff's property in an- 
other company, and he proceeded to enter in his book the $5,000, 
divided equally between the two companies, and apportioned be- 
tween buildings, machinery and stock, in the same proportion as in 
the former policy, and at the same rate of premium. This occurred 
at a quarter before six o’clock in the evening, and in the mean time 
the premises had caught fire about noon of the same day, and were 
by this time much damaged. The existence of the fire was not known 
to any of the persons concerned in the negotiation. 

The evidence tended to show a custom to make all risks in policies 
against fire begin and end at noon, which is thought to be convenient 
for both parties, but more particularly for the underwriters, and they 
insist upon following the practice. If, therefore, a person procuring 
insurance is unwilling to date his policy from the noon next after 
his application, he may have it dated back to the noon next before ; 
in this case it would be twelve o’clock of the day of the fire. The 
plaintiff contends that by virtue of this practice he had the promise 
of a policy from that hour. 

We are of opinion that there was no completed contract for insur- 
ance at all. There is evidence enough that Spencer, the defendant's 
agent, was ready to grant a definite insurance, and if the entries in 
his book corresponded to any agreement of the parties, there would 
be no difficulty ; but, in point of fact, not a word had been exchanged 
between the two brokers as to the rate of premium, or as to the ap- 
portionment of the risk, and it is clear and not denied that there was 
to be some apportionment, that is, the whole sum was not wanted for 
the protection of the mill itself, but some part for machinery, and 
some part for stock. 

We may grant that the time would be understood to be one year 
if nothing was said to the contrary. It was argued, but not proved 
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that the rate of premium was fixed by some usage or previous course 
of dealing. But there is nothing to show that the apportionment 
made by Spencer, on the basis of a former pol:cy, would have been 
satisfactory to Shove, and to the plaintiff, if that were enough. On 
the contrary, we are disposed to believe that the new part of the mill 
and its contents were in their minds, as being the property needing 
insurance, and that they would have changed the provisional appor- 
tionment very materially. 

We are also strongly inclined to think that Shove understood that 
the risk was to begin on the following day, and that when he spoke 
of bringing to Spencer a “form” in the morning he meant a mem- 
orandum or scheme of the exact distribution of the risk. As to the 
mere form of policy, there could be no occasion to bring one that 
we can see. At any rate we cannot find a completed contract in the 
few words which passed between the parties, and we could not fairly 
and justly apportion the loss and the salvage, between real and per- 
sonal estate, and between this company and others, upon so slight a 
foundation of contract as we have before us. 


Judgment for the defendants. 
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UNITED STATES CIRCUIT COURT. 


DISTRICT OF KENTUCKY. 


HEDGER 


US. 


UNION INS. CO.* 


A policy is a contract of indemnity which covers not only whisky but the gov- 
ernment tax on it, when this has not been paid and the distiller is still lia- 
ble for it in case of fire. 

The government lien on whisky and its{possession{jof it through a storekeeper, 
is not a proprietary right. 

The rule is not affected by a law directing the tax to be abated when aot cov- 
ered by valid insurance, 


Barr, J. 


The general demurrer to this petition raises the question whether, 
under the policy given by the defendant, the plaintiff can include, in 
his recovery of the value of the whisky destroyed, the tax of 90 
cents per gallon which had been assessed, but not paid. The petition 
as amended alleges that the plaintiff was at the time of the insurance 
a distiller, and that the whisky insured was made by him, and that 
he is still liable for the tax, notwithstanding the destruction of it 
by fire. If this allegation be true, and the demurrer admits its truth, 
I see no reason why plaintiff should not include the entire value of 
the whisky in his recovery. The lien of the United States, and its 
possession through a storekeeper, is merely a mode of protecting 
the government and enforcing the tax, and is not a proprietary 
right. The policy sued on is an indemnity to plaintiff against loss 
or damage by fire to an amount not exceeding $4,500, and it pro- 
vides that it is to cover 65 1-2 barrels of whisky (being 2,500 gal- 





* Decision rendered Ang 14, 1883. 





1883. ] Hedger vs. Union Ins. Co. 927 


lons), and that the value of the whisky, in case of loss, is not to 
exceed three dollars per gallon. These provisions would indicate 
that the parties intended the contract of indemnity to include the 
tax. 

It is true that in the printing on the back of the policy, under 
the head of “The method of adjustment of loss and payment 
thereof,” it is provided, among other things, that it shall be op- 
tional with the company to replace or restore the property lost or 
damaged. But if plaintiff as the maker of this whisky, is liable for 
the tax cn it, the only way to indemnify him would be to replace 
the whisky destroyed by other of equal grade and value, upon which 
the tax had been paid, and it would not be an indemnity to deliver 
bonded whisky upon which the tax was unpaid. This provision, 
however, is a general one, «nd has, I think, no application to the 
case under consideration. e 

The extent of the indemnity given by a policy of insurance de- 
pends, of course, upon its terms ; but, if the contrary does not 
appear, the presumption should be that the indemnity covers the 
entire interest cf the assured, whatever that may be. The policy 
in this case limits the amount to be recovered in any event to 
$4,500, and upon this sum the premium was charged ; but there 
is no limit or reservation as to the interest covered, and for 
which the assured was to be indemnified in the event of loss. The 
nterest which the assured (plaintiff) had in this whisky was the en- 
tire proprietary right and ownership subject to,the lien for the tax, 
but for which it is alleged he was and is liable. 

The law provides that if whisky is destroyed by accidental fire or 
other casualty, without the fraud, collusion,, or negligence of the 
owner, and the tax is not covered by a valid insurance, the Secre- 
tary of the Treasury shall abate the tax. Sections 3,221-3,223, Rev. 
St. But this law does not change the rule of construction Ap- 
plicable to these contracts of indemnity. The inquiry is, what 
is covered by the policy according to its terms? This law con- 
templates there may be a valid insurance covering the entire in- 
terest of the assured, including the tax, and in that event there 
is to be no remission of the tax (section 3,223) ; and it seems to me 
that the proper construction of the contracts of indemnity is to make 
them include the entire interest of the assured in the property, un- 
less there is something in the contract, or, it may be, in the course 
of dealing between the parties, which excludes the interest repre- 
sented by the tax. 
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In the case of Security Ins. Co. vs. Farrell, decided in 1872, and 
reported in 2 Ins. Law J., 302-335, the Supreme Court of Ili- 
nois arrived at a different conclusion than herein indicated, but the 
court placed its decision upon the erroneous assumption that the 
assured was not liable under the then law for the tax. This was 
a mistaken construction of the law, ani hence that case is not an 
authority against the conclusions to which I have arrived. 

The Supreme Court, in the case of Farrell vs. U. S., decided that 
a distiller was liable under his bond for the tax on whisky made by 
him, although it had been destroyed by fire while in the distillery 
warehouse. 99 U.S., 21. Thisis still the law, although there is 
some difference between the language used in the act approved May 
27, 1872, and that used in the act approved March 1, 1879. 

The demurrer is overruled. 
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SUPREME COURT OF MICHIGAN. 


Error to Berrien. 


vs. 


MUTUAL CITY & VILLAGE INS. CO.* 


To the question in the application concerning the property, ‘‘ What insurance 
is there on it, and in whose favor?’ the answer was, ‘‘None after the 
dates above stated ;” the dates referring to the time when it-was errone- 
ously supposed subsisting insurance would expire, but which in fact had 
another year to run. The agent knew of this insurance, but not of the 
time it was torun. The policy provided that it should be void in case of 
further insurance. ’ 


Held, That where such subsisting insurance was nullified by the arrival of a 
certain contingency, there was no ground of forfeiture in case of the new 
contract. 


Epwarp Bacon, for Plaintiff and Appe'lant. 
O. W. & H. H. Cooripar, for Defendant. 


CAMPBELL, J. 

Plaintiff sued on a policy of fire insurance, and was defeated on 
the ground that he had not truly answered a question referred ta in 
his application concerning other insurance on the property. It was 
not claimed that this was done fraudulently or intentionally, and was 
allowed to have been inadvertently. The question was, “ What in- 
surance is there on it, and in whose favor?” The answer was, 
“None after the dates above stated.” Those dates referred to the 
time when this policy was to become operative, the period being 


* Opinion filed October 10, 1883, 
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postponed until the supposed expiration of a previous policy in a 
Hartford company, which plaintiff supposed would shortly run out, 
but which in fact had another year torun. The agent of defendant 
knew of the policy, but not of its time of running. This Hartford 
policy contained a clause whereby, in case of further insurance with- 
out the written consent of the company indorsed thereon, the policy 
should be void. 

We have held in several cases that under such a clause the new 
insurance renders it at once null and void, without further action. 
See New York Cent. Ins. Co. va. Watson, 23 Mich., 486, and cases 
cited, and notes. 

Plaintiff claimed below that inasmuch as his application referred 
distinctly to the period when the policy was to become operative as 
the time when no other insurance would exist, there was no misstate- 
ment, because this policy avoided the Hartford policy. The court 
below held otherwise, and decided that he had no cause of action 
left. Wesee no ground on which this decision can be sustained. 
Not only might it fairly be inferred that there was a present policy, 
but such, we think, was the almost necessary inference, as it was 
the fact known to defendant’s agent. We see no reason why the in- 
quiry should be made, except to learn whether there was a double 
insurance. The objection suggested that the main reason, or an im- 
portant reason, was to know whether a policy was existing at the 
time, without reference to its continuance, and that the failure to 
answer was itself a violation of duty, does not strike us as of any 
force. If defendants desired a more explicit answer instead of the 
one given, which really gave all necessary information for their pro- 
tection, they should have declined to issue the policy. By issuing 
it and entering into the contract they must be held to have been sat- 
isfied with it, if true in fact. We think it was true in fact. A pol- 
icy that becomes void on a certain contingency cannot be regarded 
as having existence for any purpose, and, whether ended by agree- 
ment,or lapse of time or breach of condition, it is to be regarded as 
no policy. It would be, in our opinion, an idle distinction to make 
its absolute nullity subject to different rules on account of the dif- 
ference in its causes of extinction. If extinct at the time when the 
application said it would be, we think the representation was made 
good. 

We see no reason why plaintiff is barred from recovery. The 
judgment must be reversed, with costs, and a new trial granted. 

(The other justices concurred.) 
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LOWER COURT DECISIONS. 


SERVICE OF PROCESS. 


Hamilton County, Ohio, District Court.—Error to the Superior 
Court of Cincinnati. 


MOHR & MOHR DISTILLING CO., A Corporation, Plaintiff in Error. 
v8. 


FIREMEN’S INSURANCE CO., Defendant in Error. 


In an action upon a parol contract, an insurance company of one State may 
be served with process addressed to its home office, deposited in the t- 
office in another State wherejthe contract was executed, and by the by-laws 
of which, consent to such mode of service is made a condition precedent to 
the —" doing business therein —though such consent be defectively 
executed. 


The Mohr & Mohr Distilling Co., a corporation existing by the 
laws of Indiana, on the 19th day of May, 1882, filed its petition in 
the Superior Court, against the Firemen’s Insurance Co., a corpora- 
tion existing by the laws of Maryland, alleging that on or about the 
10th day of September, 1881, the said defendant by its duly author- 
ized agent, H. C. Schell, at Cincinnati, Ohio, in consideration of a 
premium to be paid, agreed to insure and did insure it in the sum of 
$2,500, for one year, against loss by fire, on a certain distillery and 
stock situate in the State of Indiana, and did then and there agree 
to issue and deliver within a reasonable time thereafter, a policy of 
insurance of the usual form ; that afterwards and within the year, 
viz.: on the 24th day of September, 1881, the said insured property 
was destroyed by fire ; that the plaintiff had made due proof of loss, 
and demanded a policy ; that the defendant refused to deliver its 
policy or to acknowledge and pay the loss, and thereupon the plaint- 
iff prayed for a judgment for the full amount of the policy and 
interest. 

Upon the filing of this petition, a summons was issued and the 
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Sheriff indorsed that he had served the said insurance company, 
May 25th, 1882, by leaving a true copy of this writ in the usual busi- 
ness office of said company and personally with H. C. Schell, its 
agent. 

Also, that he had served the said insurace company on May 27th, 
1882, with a true copy of this writ by mailing the same, postage pre- 
paid, addressed to said company at the place of its principal office in 
Baltimore, Md. 

On the 23d of June, 1882, the defendant appearing for that pur- 
pose only, moved to set aside the Sheriff's return on the ground that 
Schell had ceased to be the agent of the insurance company when 
summons was served upon him and filed with said motion. Schell’s 
affidavit, also a certain agreement filed with the insurance depart. 
ment of the State authorizing acknowledgment of the service of 
process by agents in Ohio. The plaintiff also filed another affidavit 
of Schell, also certain other papers from the insurance department 
of the State, tending to show that this insurance company when the 
alleged contract of insurance was made, had complied in all respects 
with the laws of this State, relating to fire insurance companies in- 
corporated by other States of the United States. 

The Superior Court granted this motion and ordered the said ac- 
tion to be dismissed. 

The plaintiff excepted and filed a bill of exceptions containing 
these affidavits and other evidence upon which the court had acted. 

To reverse this udgment of the Superior Court, this petition in er- 
ror is filed in this court. 

The revised statutes, section 3,656, provides that no foreign insur- 
ance company shall directly or indirectly transact any insurance busi- 
ness in this State unless it procures from the Superintendent of Insur- 
ance a certificate of authority so to do ; nor shall anyone act as agent 
of such company in this State, until it procures from the Superin- 
tendent a license so to do. 

Section 3,657, provides :— 

“ Any such company desiring to transact any business by an agent 
in this State shall file with the Superintendent a written instrument, 
duly signed and sealed authorizing any agent of the company in this 
State to acknowledge service of process in this State for and in behalf 
of the company, consenting that service of process, mesne or final, 
upon any such agent, shall be taken and held, to be as valid as if 
served upon the company according to the laws of this or any other 
State or country, waiying all claim or right of error by reason of 
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such acknowledgment of service, and consenting that suit may be 
brought against it in the county where the property insured was 
situate, or where the same was insured, and that service of process 
made therein by the Sheriff of such county, by sending a copy there- 
of by mail, addressed to the company atthe place of its principal 
office located in the State where it was organized, or, if it is a for- 
eign company, to such company at the place of its principal office in 
the United States, at least thirty days prior to taking judgment in 
such suit, shall be as valid as if personally made upon the company 
according to the laws of this State, or any other State or govern- 
ment, and that if suit be brought against it after it ceases to do 
business in this State aforesaid, and there be no agent of the com- 
pany in the county in which suit is brought upon whom service of 
process can be had, service upon it may be had by the Sheriff send- 
ing a copy thereof, mailed as aforesaid, and within the time afore- 
said ; but the Sheriff's return shall show the time and manner of 
such service.” 

The evidence in this case establishes that this insurance company 
is a corporation created by the laws of Maryland, that on the 14th of 
February, 1881, it had complied with all the laws of this State regu- 
lating foreign insurance companies, and appointed H. C. Schell, its 
agent in Cincinnati ; and afterwards, on the 12th of November, the 
same year,it revoked said agency and since that period has had no 
agent in this city or State, and that in September, 1881, whilst Schell 
was such ayvent as aforesaid he made the contract of insurance sued 
on. It is also in evidence that after Schell’s agency was revoked, he 
continued to act for said insurance company in indorsing consents 
on policies for removing property insured, receiving applications for 
canceling policies and refunding the unearned premiums. 

As required by one of the provisions to enable it to do business in 
Ohio, the suid insurance company filed in the insurance department 
the following instrument authorizing the acknowledgment of 
service :— 

“ Know all men by these presents : That the Firemen’s Insurance 
Company, a fire insurance company, organized under the laws of 
and within the State of Maryland, and which has its principal office 
at Baltimore in the State of Maryland, does hereby authorize any 
agent of said company in the State of Ohio to acknowledge service 
of process for and in behalf of said company in said State, and con- 
sents that service of process, mesneor final, upon any such ager t 
shall be taken and held to be as valid as if the same was served upcn 
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said company, according to the laws of the State of Ohio or of any 
other State or country, and waives all claim or right of error by rea- 
son of any such acknowledgment of service, and consents that suit 
may be brought upon any policy issued by it in the State of Ohio; 
or upon property in the State of Ohio in the county where the prop- 
erty insured was situate or where the same was insured, and that 
service of process made in any such action, either before or after said 
company has ceased to do business in said State of Ohio, by the 
Sheriff of such county, by mailing a copy thereof addressed, postage 
prepaid to the company at Baltimore in the State of Maryland at 
least thirty days prior to taking judgment in such suit, shall be as 
valid as if personally made upon the said Firemen’s Insurance Com- 
pany, according to the laws of the State of Ohio or any other State 
or country. 

Witness our hands and seal of the company, this 5th day of Feb- 
ruary, 1881. 


James M. AnpERSON, 
President. 

R. Emory WakFIELD, 
Secretary. 


Movutron, Jonnson & Levy, fur Plaintff in Error. 
Kine, Tuompson & Maxwetz, Cunira. 


Smrra, J. 

It will be observed from the return of the Sheriff, that a double 
service of the summons was attempted; one by serving it on the 
supposed agent. This was unavailing, because at the time the agency 
had been revoked. The other was by mailing a copy addressed, 
postage prepaid, to the company at Baltimore, Md., the place of its 
principal office. 

This latter mode is provided for in section 3,657, of the revised 
statutes, and claimed to be covered by the instrument authorizing 
the acknowledgment of service filed by the defendant in the insur- 
ance department. 

It is claimed by the defendant that there can be no valid service 
by mail as provided by that statute, and that the Legislature of the 
State cannot confer jurisdiction on her courts to extend their process 
beyond her own territorial limits. Bischoff vs. Wethered, 9 Wallace 
812 ; D’Arcey vs. Ketchum et al., 11 Howard, 161; Schebsby vs. 
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Westernholz, 6 (L. R.) Q..B., 155, are relied upon in support of that 
claim. These cases do not reach the point in controversy here. In 
Bischoff vs. Wethered, the original action was brought in the C. C. 
P. in England, and defendant served with summons in Baltimore ; 
and the court held that whatever effect it might have in England by 
virtue of her statute law, it had no force here. 

D’Arcey vs. Ketchum et al., 11 Howard, 165, was an action upon a 
judgment recovered in New York, under a statute, that if one of two 
partners was served with process, and the other not served, the judg- 
ment should bind partnership property. Suit was brought against the 
other partner in Louisiana on this judgment, and it was held there 
was no service. In Schebsby vs. Westernholtz, 6 (L. R.) Q. B., 155, 
the court refused to enforce a foreign judgment recovered in France; 
but the court intimated that if the defendant contracted the obliga- 
tion in a foreign country, and left it before suit was instituted, he 
would be bound by the laws of that country. To this extent it 
favors the views of the plaintiff ; and numerous cases show that the 
State in determining her own policy, and how far she may permit 
corporations chartered by other States and countries to locate them- 
selves within her territory for business, and to what extent her own 
citizens and others doing business ought to be protected. may an- 
nex conditions to such permit. The Firemen’s Insurance Co. not 
only had sent its agent into this State, and througk him entered into 
the obligation sued on, but had consented that service be thus made. 
There was the implied consent by coming into the State and doing 
business, knowing that the State required the process to be thus 
served after the agency had been removed. It will not be presumed 
that the defendant intended to violate the laws of the State. 

“ A corporation cannot migrate, but may exercise its authority in 
a foreign territory upon such conditions as may be prescribed by 
the law of the place. One of these conditions may be that it shall 
consent te be sued there. If it do business there, it will be pre- 
sumed to have assented and will be bound accordingly.” R. R. Co. 
vs. Harris, 12 Wallace, 65. 

See also Lafayette Ins. Co. vs. French, 18 How., 405; Lx parte 
Schollenberger, 96 U. S., 377 ; Doyle vs. Continental Ins. Co., 94 U. 
S8., 535; Mohr Distillery Co. vs. Ins. Co., U. 8. Circuit Ct., Ohio 
Law Journ |, August, 1882, 14; Natural Condensed Milk Co. vs- 
Brondebough, 40 N. J. Law, 112 ; Newsby vs. Colt Arms Co., 7 Q. 
B. (L. R.), 293. 

There was also the express assent in this case signified by the 
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agreement voluntarily entered into by the defendant and placed on 
file in the insurance department, that suit might be brought upon 
the policy in the county where the property was situate or the same 
was insured, and that service of process might be made in any such 
action after the company had ceased to do business in the State by 
mailing as was done in this case. 

In Brownell vs. Troy & Boston R. R. Co., 18 Blatchford, 243, the 
statute of Vermont required that a foreign corporation doing business 
in that State should appoint an agent on whom service of process 
might be made, and it was held that service of process on such agent 
was good. 

In Ehrman vs. Teutonia Ins. Co., 1 McCreary, 123, under a sta- 
tute of Arkansas, similar in terms in many respects to the statute of 
Pennsylvania, under which the Schollenberger case was decided, re- 
quiring that legal process affecting the company served on the Audi- 
tor of the State should be an effectual service ; it was held that a 
service thus made upon the Auditor of the State was good, and a 
plea in abatement was overruled. 

In Ben Franklin Ins. Co. vs. Gillett, 54 Md., 212, very. similar to 
the case at bar, where the statute required that upon a contract 
made in the State, through an agent located in the State, and the 
agent had been removed before suit was brought, process might be 
served upon the Insurance Commissioner of the State for the de- 
fendant, the service was held good. [If it be valid, to serve process 
upon an officer of the State for a foreign defendant, there is far 
more reason in giving it effect, where the notice is sent by mail to 
the home office, postage prepaid, and making it almost absolutely 
certain that notice will be in fact given, with ample time to prepare a 
defense. And it is a reasonable condition prescribed by the policy 
of the State, that when a corporation is permitted to locate a place 
of business in this State for its own profit, and makes contracts and 
incurs obligations, it shall submit to the jurisdiction of this State to 
have them enforced. Otherwise as was said in R. R. Co. vs. Harris, 
12 Wallace, 84, “in many cases the cost of the remedy would largely 
exceed the value of its fruits.” Heart vs. Lycoming Ins. Co., 26 
Ohio St., 594, seems to apply that where the statute authorizes a serv- 
ice by mail against a foreign corporation upon contracts made in 
this State after the agency has been withdrawn, such service is good. 
The court dismissed the service in that case because the plaintiff 
was not a resident which the statute then required. That is omitted 
in the present statute. 
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But it is urged by the defendant that the consent filed with the 
insurance department by this defendant only authorized service by 
mail when the action is brought upon a policy. In this case there 
was no policy. Itis true this consent has the word “ policy,” but 
there is no such word in the statute. The language in the statute is, 
“consenting that suit may be brought against it in the county 
where the property insured was situate or where the same was in- 
sured.” 

The petition shows that the insurance was effected in Cincinnati 
by Schell, the agent, and although it was verbal, such a contract is 
valid. 

Bailie vs. St. Jos. F. & M. Ins. Co., 73 Mo., 371 ; Kelly vs. Day- 
ton Ins. Co., 24 Ohio St., 345. 

And the instrument itself must be construed with reference to the 
statute and the objects of the statute. It is hardly to be expected 
that suits concerning insurance should be limited to those only 
where there was a policy, or that the defendant by unjustly refusing 
to issue a policy after it had agreed to insure, could thereby also ex- 
empt itself from process, because there was no policy. There are 
many analogous decisions, see The U. S. vs. Schooner Little Charlies, 
by Judge Marshall, 1 Brockenbrough, 380 ; Secrest et al. vs. Bar- 
bee & Royston, 17 O. S., 431 ; Helt vs. Whittier, 31 O. S., 475, in all 
which cases it was held than an undertaking or contract must be 
construed in connection with the statutes relating to the same mat- 
ter. 

Again it is urged by the defendant that this section 3,657, merely 
contains a consent for being served, 1nd how the corporation may 
be served, but there is no authority conferred upon the Sheriff to 
make the service. This authority may be implied. This section 
says what the service shall be, and particularly declares how the re- 
turn shall be made by the Sheriff. It is not likely the Legislature 
would be so minute in defining how an act may be done, unless it 
intended to authorize the act itsef. By defining how the Sheriff shall 
make his return of the service, implies that it authorizes the service 
itself. 

No such difficulty seems to have occurred to the court in Heart vs. 
Lycoming Fire Ins Co., 26 O. St., 594; Ehrman vs. Teutonia Ins. 
Co., 1 McCreary, 123 ; Ben Franklin Ins. Co. vs. Gillett, 54 Md., 212. 

The last-named case is very much like the present, and I cite it be- 
cause it is a recent adjudication by the Supreme Court of Maryland, 
where the defendant in this case has its corporate existence. 
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The Ben Fr.ndin Ins. Co., chartered by the State of Pennsylvania, 
had an agent in Baltimore, Md., who insured for a citizen of Vir- 
gia property in the State of Virginia. The statute of Maryland con- 
tained similar provisions to our own, but provided service should be 
made on the Insurance Commissioner if the company ceased to main- 
tain an agency in the State. 

The agency was removed and process was served on the Commis- 
sioner and the court held it a good service in that case. 

On the whole case therefore, whether we consider the reasonable- 
ness of such a statutory provision, or adjudicated cases upon similar 
statutes in other States, we think the motion to set aside the service 
should have been overruled. The judgment of the Superior Court 
is reversed and the case remanded, with instructions to overrule the 
said motion and for further proceedings in said court, 
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